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ABSTRACT 



This report evaluates the efforts of the U.S. Department of 
Education and its Office for Civil Rights (OCR) to enforce Title VI of the 
Civil Rights Act of 1964 in public elementary and secondary education 
programs based on ability grouping and tracking practices. It evaluates and 
analyzes OCR's implementation, compliance, and enforcement efforts. In this 
report, the commission specifically focuses on issues relating to the 
development and implementation of education programs for and placement of 
minority students in education programs. It examines some of the present-day 
barriers and inequities that prevent students with limited-English 
proficiency from having an equal opportunity to participate in education 
programs, to maximize their learning potential, and to enhance their 
education and career opportunities. It discusses other federal laws affecting 
minority students in public elementary and secondary education (for example, 
the Magnet Schools Assistance Act) to the extent they relate to civil-rights 
enforcement by the OCR. The report describes several strategies and programs 
that address and affect school policy, classroom organization, education 
curriculum, methods of instruction, parental participation, division of 
resources, and responsibilities of school personnel. (Contains tables.) (DFR) 
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U.S. Commission on Civil Rights 

The U.S. Commission on Civil Rights is an independent, bipartisan agency first established 
by Congress in 1957 and reestablished in 1983. It is directed to: 

• Investigate complaints alleging that citizens are being deprived of their right to vote by 
reason of their race, color, religion, sex, age, disability, or national origin, or by reason 
of fraudulent practices; 

• Study and collect information relating to discrimination or a denial of equal protection 
of the laws under the Constitution because of race, color, religion, sex, age, disability, 
or national origin, or in the administration of justice; 

• Appraise Federal laws and policies with respect to discrimination or denial of equal 
protection of the laws because of race, color, religion, sex, age, disability, or national 
origin, or in the administration of justice; 

• Serve as a national clearinghouse for information in respect to discrimination or denial 
of equal protection of the laws because of race, color, religion, sex, age, disability, or 
national origin; 

• Submit reports, findings, and recommendations to the President and Congress; 

• Issue public service announcements to discourage discrimination or denial of equal 
protection of the laws. 
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Letter of Transmittal 



The President 

The President of the Senate 

The Speaker of the House of Representatives 

Sirs: 

The United States Commission on Civil Rights transmits this report, Equal Educational 
Opportunity and Nondiscrimination for Minority Students: Federal Enforcement of Title VI 
in Ability Grouping Practices, pursuant to Public Law 103-419. This report is the result of the 
Commission’s long-standing commitment to ensuring that the Nation s public schools are free 
of discrimination and that all children in this country are afforded equal educational oppor- 
tunity. The purpose of this report is to evaluate the efforts of the U.S. Department of Educa- 
tion and its Office for Civil Rights (OCR) to enforce title VI of the Civil Rights Act of 1964 in 
public elementary and secondary education programs based on ability grouping and tracking 
practices. 

The first report of the Equal Educational Opportunity Project series evaluated and ana- 
lyzed OCR’s history, performance, regulations, policies, and activities, setting the stage for 
jjjg remaining reports. The second report, Equal Educational Opportunity and Nondiscrimi~ 
nation for Students with Disabilities: Federal Enforcement of Section 504, evaluated and 
analyzed OCR’s Section 504 performance, regulations, policies, and activities specifically 
relating to the development of individualized education programs for and placement of stu- 
dents with mental retardation, learning disabilities, behavioral disabilities, or serious emo- 
tional disturbance. The third report, Equal Educational Opportunity and Nondiscrimination 
for Students with Limited English Proficiency: Federal Enforcement of Title VI and Lau v. 
Nichols, evaluated and analyzed the title VI performance, regulations, policies, and activities 
of OCR in the context of students with limited English proficiency. 

With this report, the Commission specifically focused on issues relating to the develop- 
ment and implementation of education programs for and placement of minority students in 
education programs based on ability grouping and tracking practices. It examines, within the 
context of educational practices, some of the present-day barriers and inequities that prevent 
students with limited English proficiency from having an equal opportunity to participate in 
education programs, to maximize their learning potential, and to enhance their education 
an d career opportunities. 

This report evaluates and analyzes OCR’s implementation, compliance, and enforcement 
efforts for title VI in education programs based on ability grouping and tracking practices. It 
discusses other Federal laws affecting minority students in public elementary and secondary 
education, such as the Magnet Schools Assistance Act, to the extent they relate to civil rights 
enforcement by the Office for Civil Rights. Finally, the report describes several strategies and 
programs that address and affect school policy, classroom organization, education curriculum 
(i.e., content, substance, and depth of subject matter), methods of instruction, parental par- 
ticipation, division of resources, and responsibilities of school personnel. These educational 
practices and innovative approaches can be developed and implemented to: (a) reduce the 
potential barriers associated with ability grouping practices, (b) assign students appropri- 
ately to classes, and (c) maximize educational equity and student learning. In addition, 
various innovative practices specifically aim to address the disparities among students with 
respect to their participation and achievement in advanced academic courses and ability 
groups. 



It is OCR s responsibility to enforce title VI by evaluating ability grouping practices, 
particularly practices that result in different treatment or disproportionate representation of 
minority students, to ensure (1) the practices are educationally necessary, (2) the practices 
used are the least likely to cause a disproportionate representation of minority students, and 
(3) the practices achieve their intended goals. 

The report contains specific recommendations for further improving and strengthening 
OCR’s title VI ability grouping program and promoting nondiscrimination and equal educa- 
tional opportunity for minority students in public elementary and secondary education pro- 
grams based on ability grouping and tracking practices. The Commission finds OCR has 
recognized the importance of ensuring nondiscrimination in ability grouping and tracking by 
adopting the issue as one of the priority issues in its Strategic Plan. However, OCR’s title VI 
implementation, compliance and enforcement program, while generally well-developed and 
sound, has significant gaps, particularly relating to within-school ability grouping practices. 
For example, OCR has not issued formal or final policy guidance on title VI enforcement of 
this issue, thereby fading to clarify for school administrators, teachers, parents, and stu- 
dents, as well as for its investigators, the standards for ensuring compliance with title VI in 
the ability grouping context. 

The Commission’s major recommendations in this report include that the U.S. Depart- 
ment of Education, through its Office for Civil Rights and the Office of Elementary and 
Secondary Education, should work with State and local education agencies to ensure ability 
grouping practices comply with title VI nondiscrimination provisions and provide minority 
students with equal access to and meaningful participation in education programs. In addi- 
tion, the Commission recommends that OCR strengthen and improve its civil rights imple- 
mentation, compliance, and enforcement efforts by emphasizing five principles identified by 
the Commission as fundamentally important in developing education programs. Finally, the 
Commission recommends OCR should continue vigorous title VI ability grouping enforce- 
ment to ensure effective participation in and meaningful access to all education programs for 
minority students. 

For nondiscrimination and equal educational opportunity to be assured in our Nation’s 
public schools, it is essential that the Department of Education work hand in hand with 
school administrators, teachers, students, parents, and the community at large. The Com- 
mission’s intention, with this report, is to assist the Department of Education in its efforts to 
strengthen its partnership with all of these groups and thereby enhance the Department’s 
title VI ability grouping civil rights enforcement program. 

Respectfully, 

For the Commissioners 




Chairperson 



Preface 



This report is the fourth report to be published as part of the Commissions Equal Educa- 
tional Opportunity Project. The project reports focus on the opportunities available to stu- 
dents in American public elementary and secondary education. The purpose of this project is 
to evaluate the efforts of the U.S. Department of Education (DOEd) and its Office for Civil 
Rights (OCR) to enforce laws mandating equal educational opportunity, with particular at- 
tention to the education offered children with limited English proficiency; to propams pro- 
vided to children with disabilities; to the mathematics and science education of girls, and to 
ability grouping of minority children. 1 In conducting the project, the Commission intends to 
evaluate educational practices and policies as they relate to DOEd s civil rights enforcement 
efforts and to focus on areas that improve the quality and distribution of educational oppor- 
tunities. The Commission has undertaken this project to produce reports benefiting a variety 
of audiences, including the President, Congress, DOEd, State and local education agencies, 
the general public, parents, and, most importantly, students in America s public elementary 
and secondary schools. 

The Commission has sought to identify key issues faced by students within public schools 
and classrooms. 2 In meeting this task, the Commission has focused on four issues for this 
project: 

1. Development of individualized education programs for and placement of students classi- 
fied as mentally retarded, students with learning disabilities, students with behavioral 
disabilities, and students with serious emotional disturbance. 

2. Development of education programs for and placement of students with limited English 
proficiency. 

3. The difficulties faced by female students in gaining equal access to advanced mathemat- 
ics and science courses and programs. 

4. Ability grouping of minority students. 

These issues encompass educational practices that exist currently in America's schools. 
They serve as avenues for exploring some of the present-day barriers and inequities faced by 
students. It is these barriers and inequities, that prevent all students from having an equal 
opportunity to participate in education programs, to maximize their learning potential, and 
to enhance their educational and career opportunities. These issues are of great concern to 
parents and students, and they form the basis of discrimination complaints filed by individu- 
als throughout the country. 3 Moreover, in the early 1990s and continuing to the present, 



1 The Equal Educational Opportunity Project addresses the following civil rights and program statutes: (1) title VI 
of the Civil Rights Act of 1964; (2) title IX of the Education Amendments of 1972; (3) section 504 of the Rehabilita- 
tion Act of 1973; (4) Equal Educational Opportunity Act of 1974 (EEOA); and (5) Education for All Handicapped 
Children Act of 1975 (renamed the Individuals with Disabilities Education Act ODEA)). The Commission recognizes 
that OCR does not have responsibility for enforcing the EEOA or the IDEA. The project reports discuss these laws 
only as they relate to OCR’s responsibilities. 

2 Although private schools have a long tradition in the United States, this report’s focus is on public elementary 
and secondary schools. 

3 From 1993 to 1995, the U.S. Department of Education’s Office for Civil Rights (OCR) received a total of 11,484 
elementary and secondary education complaints classified under one of the following bases: race, national origin, 
sex, or disability. See U.S. Commission on Civil Rights, Equal Educational Opportunity Project Series, Volume 1, 
1996, chap. 5, table 5. Of the issues raised in elementary and secondary complaints received from 1993 to 1995, 
1,700 involved either the assignment of students with limited English proficiency, special education for LEP stu- 
dents, ability grouping or tracking, underrepresentation in math and science, or assignment of students with physi- 
cal and mental impairments in which learning disabilities or mental retardation were a specified basis. See ibid., 
table 9. This figure does not include issues on the assignment of students with physical and mental impairments in 
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